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JUDGMENT :

M. MAHBOOB AHMED, CHIEF JUSTICE.- 37 petitions

detailed hereunder have been filed under Article 203D
of the_Constitution of the Islamic Republic of Pakistan
questioning the validity of various provisions viz:
sections 4, 5, 6 and 7 of the Muslim Family Laws
Ordinance, 1961 (hereinafter called the Ordinance)

on the touch stone of Injunctions of Islam. Shariat
Petition Neos. 29/I, 32/I, 3?/I,°42f:[ a-ll 6f 1993, 13/L
of 1993, 3/I, 28/I of 1994, &/L, 10/L and 11/L of
1994, 15/1, 18/I and 19/I of 1995, 5/L, 7/L of 1995,
3/1, 4/1, 6/, 10/I, 11/1I and 13/I of 199%6 and 10/I

of 1997 and 4/L of 1997, Shariat Miscellaneous
Application No.1l4/1 of 1997, Shariat Petition No.10/I

of 1998, 1/L and 2/L of 1998 and 14/I of 1999 seek

declaration to the effect that section 4 of the

Ordinance is violative of the Injunctions of Islam.

Through Shariat Petition No.16/I of 1994
declaration has been sought for that section 5 of

the Ordinance is against the Ijunctions of Islam.

P/1IL .
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Shariat Petition Nos. 26/I of 19%4, 2/P of
1996 and 2/I of 1996 have questioned the validity of
section 6 of the Ordinance on the touch stone of
Injunctions of Islam while Shariat Petition Nos.4/I
of 1994, ;I/I of 1998 and 7/L of 1999 seek a
declaration to annul section 7 of the Ordinance as a
whole being against the Injunctions of Islam whereas
in Shariat Petition No.7/I of 1995 sections 7(1},(2),
{3) and (4i of the COrdinance have £een sought tp be
declared as opposed to Injunctions of Islam, while
Shariat Petition No.21/I of 1995 seeks blankét
declaration qua sections 4 and 7 of the Ordinance to

be violative of the Injunctions of Islam.

2. As already mentioned above in view of the
position that various provisions of the same Ordinance/

Law have been questioned through the aforementioned
petitions, we propose to deal with these petitions
through this single judgment.

3. \

Muslim Family Laws Ordinance is an enactment

which according to its preamble was intended to give

...P/12. ..
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effect to certain recommendations of the Commission
on marriage and family laws. To comprehend fully
the importance of the subject §f this Ordinance it
appears appropriate to give some historical back-
ground. In the early fifties a sizeable segment

of the society and in particular the female sector
had mental reservaﬁions as regards the treatment

meted out to women by the male dominated society.

A

The All Pakistan Women's Assoclation a body which
claimed to represent the women point of view was in
the forefront in claiming legislation to protect

their rights and had in fact started agitation. To
alleviate the situation, the then Government
constituted a Commission to consider the various
aspects of the demands and make recommendations in
relation to the family system. - Initially it was
comprised of (1} Khalifa Shauja-ud-Din, (2} Dr.Khalifa
Abdul Hakim, (3) Maulana Ehtishamul Hagq, (4) Mr.Enayat-
ur-Rehman, (5) Begum shah Nawaz, (6) Begum Anwar G. -

Ahmad and (7) Begum Shamsunnihar Mahmood. Maulana

.. P/13L .
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Ehtishamul Hag was the only Alim Member of the
Commission. The reference to Commission inter-alia
was to make a report on the proper registration of
marriages and.diﬁorces, the right exercisable by
either partner through a court or by other judicial
means, maintenanée and the establishment of_Special

Courts to deal expeditiously with cases affecting

women rights.

4, The first meeting of the Commissicn was

held on 5th of October, 1955 when matters of procedure
etc. were considered and its Secretary was assigned the
duty of‘framing_a guestionnaire but shortly thereaftex
the President of the Commission, Dr.Khalifa Shuja-ud-Din
died of a heart attack and thf Commissibn proceedings
remained suspended for some time. However, within a
short span a former Chief Justice of Pakistan, Mian -
Abdul Rashid, was appointed in place of late Dr.Khalifa
Shuja-ud-Din as the President. The new President

rightly pointed out that the preparation of the

gquestionnaire being a very important step should be

--.P,/lq...
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undertaken by the Commission it;elf rathe; than
entrusting it to the Secretary. Ultimately a
questionnaire both in Urdu and English was prepared
and its translation in Bengali was entrusted to
Begum Shamsunnihar Mahmood. The Commission
thereafter circulated the questionnaire to elicit
public opinion. The questions framed which are
relevant fo the provisions under examination in

this judgment were as under:-

RE-SECTION 4

Under the heading 'Trheritance and Wills

Question No.3 was framed as under:-

"Is there any sanction in the Holy Quran
or any authoritative Hadeth whereby the
children of the predeceased son or

daughter are excluded from inheriting

property?"

RE-SECTION 5

Under the heading 'Nikah' questions inter-

alia framed were as under:-

"Questions No.l:- Should Nikah be performed

by State-appointed Nikah-Khawans only?

...P/15..
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Question No.2:- Should there be compulsory
registration cf marriages, and if so,. what

macﬁinery should be provided therefor? What
should be the penalty, if any, and who is to

be penalized fer non-registration?

Question No.9:- Should a standard Nikah-Nama
be prescribed and its execution made compulsory

at the time of sclemnization of the Nikah?"

RE-SECTION NO.5

Under the heading 'Polygamy following

were framed:-

"uestion No.l:- The Quranic verse dealing
with polygamy occurs only in connection with
the protection of the rights of orphans
(Verse ITI. Surat Al-Nisa). Is polygamy
prohibitéd except when the protection of

the rightsof the orphans is the main objective?

Question No.2:- Shoald it be made obligatory
on a person who intends to marry a second
wife in the life-time of the first teo cbtain

an order to that effect from a court of law?

Question No.3:- Should it be laid down that
no court'cangrant such an order till it is

satisfied that the applicant can support

both wives and his children in the standard

¢f living to which he and his family have

been accustomed?

Question No.4:— Should it be laid down that

...P/16...
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the court shall make provision that at least
one half of the salary of such an individual

is paid directly to the first wife and her

children?

Question No.5:- 1In the case of persons who

do not enjoy a direct salary should the court
demand guarantees from the applicant for the
. payment of at least half his income to the first

wife and her children?

RE-SECTION 7

Under the heading 'Divorce' No gquesticn
directly relevant to this section was framed by the

Commission.

S. ' After due deliberations the Commission issued
its report, vide Nptification, dated 11th of June, 1956,
which was published in the Gazette of Pakistan
Extraordinary, dated 20th of June, 1956. ‘This réport
of the Commission was dissented to by the only Alim
Member; Maﬁlana Ehtishamul Haq, who gave his own note
of dissent. After the issuing of the report various

recommendations of the Commission were incorporated

in the Muslim Family Laws Ordinance, 1961. Some of

the provisions of the Ordinance are in question in the

petitions under disposal by this judgment,
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6, It may also be observed that the Ordinance
aforementioned came under sewere criticism by Ulema of
various schools of thought who rose in revolt and
issued a géneral statement declaring the Ordinance

to be contradictory to the express commandments of
the Holy Quran and the Sunnah of the Holy Prophet
{Peace be upon him). This sﬁatement has been placed
on record By the petitioners. However, the law has

continued to remain in force till date though it has

always remained controversial.

7. The President's Order No.3 of 1979 i.e. the
Constitutional {Amendment) Order of 1979 was promulgated
on 7th of February, 1979. By Virtue of Article 203B
of this Constitutional {Amendment) Order jurisdiction
was conferred on the High Courts to examine and decide
the question wﬁether or not any law or provision of
law is repugnant to the Injunctions of Islam as laid
down in the Holy Quran and the Sunnah of the Holy

Prophet (Peace be upon him). Invoking the above

jurisdiction a& petition was filed in the Peshawar High

...B/18...
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Court for the'first time challenging the validity of
section 4 of the Muslim Family Laﬁs QOrdinance,1961. The
Shariat Bench of‘Peshawar High Court vide judgment
reported as Mst.Farishta Vs. Federation of Pakistan

(PLD 1980 Peshawar 47) held that section 4 of the

Ordinance was opposed to the Injunctions of Islam.

8. Appeal against this judgment of the Peshawar
High Court was taken to the Shariat Bench of

the Supreme Court of Pakistan on which the said
judgment was set aside on the ground that section 4

of the Ordinance comes ﬁithin the pﬁrview of the
Muslim Personal Laws hence the examination of the same
was beyond the jurisdiction of the Shariat Bench of
the Péshawar High Court. This judgment of.the Shariat
Bench of the Supreme Court of Pakistan is reported as
PLD 1981 SC 120. This view held the field for a

considerable long time.

9. Constitution was again amended by President's
Order No.l,; dated 25th of June, 1980 and Chapter 3A

was added to it whereunder the Federal Shariat Court

...P/19,..,
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was constituted. A number of Shariat Petiticns were
filed before the Federal Shariat Court guestioning
the provisions of Zakat and Ushr Ordinance, 1980.
These were décided py a single judgment titled Dr. -
Mahmood-ur-Rehman Faisal Vs. Secretary, Ministry of
Justice, Law and Parliamentary Affairs and others
reported as.PLD 1991 FSC 35. These petitions were

dismissed holding as under:-

[y

"On the expiry of the period of 10 years
the fiscal laws have now come within the
jurisdiction of this Court but Muslim
Personal.Law still remains out side the
pale of authority of this Court and so the
Zakat and Ushr Ordinance of 19890, which
falls within the defifiition of Muslim

Personal Law, is out side the jurisdiction

of this Court."
lo. Against the above menticned decision of this
Court appeal was taken to the Shariat Appellate Bench
of the Supreme Court of Pakistan. The Shariat Appellate
Bench of the Supreme Court of Pakistan decided the

, :
appeal on 13th of June, 1993 in the case tiled "Dr. -

Mahmood-ur-Rehman Faisal Vs. Government of Pakistan™

...P20 ...
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reported as PLD 1994 SC 607, Hon'ble Shariat Appellate
Bench of Supreme Court of Pakistan differed with the

earlier view of the Shariat Bench of Supreme Court

~of Pakistan in Mst.Farishta's case (PLD 1981 SC 120)

and held that only by reasons of being a codified or
statute law and applicable exclusively to the Muslim
populétion of the country, a law would not fall in the
category 6f 'Muslinm Personal Law' unless it is also
shown to be the personal law of a éarticular sect of
Muslims based on the interpretaticn of Holy Quran and
Sunnah by that sect and therefore, the Zakat and Ushr

Ordinance was not out side the scope of scrutiny of

the Federal Shariat Court under Article 203D of the

Constitution.

"

11. In the wake of the aforementioned judgment

of the Hon'ble Shariat Appellate Bench of the Supreme
Court of Pakistan holding that codified/statute laws
applicable to the general population of the Muslims are
open to qgestion before the Federal Shar;at Court for

examination as to whether the said laws are violative

LW P/21 ...
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of the Injunctions of Islam or not the pétitions under
consideration as detailed in the opening para of this
judgment were filed before this Court gquestioning
sections 4, 5, & and 7 of the Ordinance as being
violative of the Injunctions of Islam.
12. In view of the importance of the provision
of the Ordinance questioned through the petitions
under consideration which are relateahle to the-sécial

fiber of the Muslim community of the country we decidegd
to hear these petitions at the Principal Seat as well
as at the seats of all the Provinces of the country.
Due publicity was given before hearings at all the above
places so that any person who can assist the Court in
resolving the controversies can appear and canvass his
point of view. Thé Court alsc invited Ulema of alil
schools of thought to appear as juris-consults. The
petitioners who have £iled the petitions were alsoc heard
either in person or through their counsel. The ccunsel
of the parties, petitioners and juris-consults were

heard at length and whosoever wanted to file their

written points of view were also allowed to do so.

w...P/22, ...
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13. The Registry of the Court was also directed to
establish contact with other Muslim countrieé through
their Embassies/Missions so as to obtain any relevant
laws enforced in those countries in respect of provisions
.in gquestion. In response to the request of this Court,
Iran, Syria, Jordan, Libya, Malaysia, Tunisia and Egypt have
provided their relevant laws and we must extend our
thanks to-the countries which in response to the request
of the Court provided relevant laws in force in their

countries which have been found to be of great help

and assistance.

14. Befofe we take up each .provision separately

and dilate on it, we consider it necessary to decide the
question of jurisdiction of this Court as it has been
specifically raised during the a;guments by some of

tﬁe parties whe represented thelr point of view. The
objection to the jurisdiction is bas=d on the premises
that the examination of Muslim Family Laws Ordinance

is beyond the scope of jurisdiction of thié Court in
view of th; definition of law contained in sub-Article

(c) of Article 203B of the Constitution of Islamic

Republic of Pakistan. For facility of reference the
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said provision is reproduced hereunder:-

(c} "law" includes any custom or usage having
the force of law but does not include the
Constitution, Muslim Perscnal Law, any law
relating to the procedure of any court 6r
Tribunal or, until the expiration of ten
years froﬁ the commencemént of this Chapter,
~any fiscal law or any law relating to the
levy and collection of taxes and fees drl

bénkipg insurance practice and procedure."
15. We have already referred to the case law on
the subject. The first relevant decision is the case
of Mst.Farishta Vs.Federation of Pakistan, PLD 1980 -
Peshawar 47 wherein section 4 was questioned.as opposed
to Injunctiqns of Islam and the Peshawar High Court
declared the same to be opposed to the Injunctions of
Islam. In appeal the Supreme Court of Pakistan vide
Federation of Pakistan Vs, Mst.Farishta, PLD 1981 -5C (Shariat Bench)
120 reversed the judgment of the Peshawar High Court
holding tﬁat the examination of section 4 of the

Ordinance was not justified by the High Court as the

. examination+of this law was ousted from its jurisdiction

by virtue of the definition of law.
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l6. However, in a petition before the Federal
Shariat Court in which the provisiohs of zakat and
Ushr = Ordinance, 1980 were quéétioned as opposed to
Injunctions of Islam, this Court held that the
provisions being relateable to Muslim Persocnal Law
are not open to question before the Federal Shariat
Court inview of the same having been kept out side
the jurisdiction of the Court. BAs already pointedl

A

out the Shariat Appellate Bench of the Supreme Court

@

of Pakistan in. appeal against the above decision of

Federal Shariat Court in the case reported as Dr. -
Mehmood-ur-Rehman Faisal Vs. Govenment of Pakistan
(PLD 1994 SC 607) formed a contrary view to the one
taken in the judgment of this Court and has remanded

the case back for adjudication afresh on merits.

17. Mr.Ismail Qureshi, Afvocate and Mrs.Asma -
Jehangir, Advocate appearing at Lahore before us
objected to the jurisdiction of this Court and relied
on Mst.Farishta's case decided by the Supreme Court

of Pakistan vide PLD 1981 SC (Shariat Bench) page 120,

QQ-P/250¢.
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Mst.Kaniz Fatima Vs.Wali Muhammad and another

PLD 1993 SC 901 and Muhammad Hassan Musa and two others
Vs. Sérdar Muhammad Javed Musa and 5 others 1997 SCMR-
1992.

18. We have examined this contention and have
carefully gone through the judgments cited ;n support
thereof. As regards the last cited judgment viz:

1997 SCMR 1992 we suffice by observing that this is”
only'a leave granting order whereby ieave has been granted

to examine the effect of various judgments,

19. Thé two other Jjudgments left to be considered
are Mst.Kaniz Fatima's case and Mst.Farishta's casé.
Mst .Kaniz Fatima's case was decided on Ist of August,
1993 while Mst.Farishta's case was decided on 20th of
January, 1981. The later case was.decided by the
Shariat Bench of the Supreme Court while the formei was
decided by the Supreme Court of Pakistan.. The Shariat
Appellate Bench of Supremne Court of Pakistan in the

case of Dr.Mghmood—ur—Rehman Faisal (PLD 1994 SC 607)

¥

...P/26. ..
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reviewed the view taken in Mst.Farishta's case and
disagreeing therewith held that'the Federal Shariat
Court has the jurisdiction to examine the provisions
of all codified or statute laws in the field of

Muslim Persconal Law which apply to the general bedy of
Muslims, Mst.Farishta's case (PLD 1981 SC 120)

therefore, no leonger holds the field.

20, The eiaborate discussion in fhe judgmgnt of
the Shariat Appellate Bench gfethe‘Supreme Court of
Pakistan in Dr.Mahmood-ur-Rehman Faisal's cace

(PLD 1994 SC 607) reaching the conclusion that Family
Laws of particular nature which relate to a particular
sect only are not open '+ to gquestion and that the
codified or other statute laws which are applicable

to general Muslim population of the country are not
to he piaced in the category of 'Muslim Personal Law'
envisaged by Article 203B{c) of the Constitution of

Pakistan . appearing at pages 619 to 621 may usefully

be reproduced hereunder:-
t

P27 00
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“With highest respect and regard to
the learned judges who decided Mst._Farishta's
case, the above quoted reasons in our
humble opinion did not support the
interpretation of expression "Muslim
Personal Law" adeopted in Mst.Farishta's
case. The role of the Council as defined
in Article 230 of the Constitution is
purely of advisory nature. There is
nothing in Article 230 (supra) to
indicate that the President, the
Governor, a House or a‘Provincial
Assembly is bound to obtain advice
of the Council before enacting a law.
The Council is to advise only when a
matter is referred to it in accordance
with the provision of Article 229 cof the
Constitution. Again, pending advice of
the Council on a reference, a law could
be promulgated by a house, Provincial
Assembly, President or the Governor,
if it found to be in public interest
and the advice.of the Council received
subsequently that the law is repugnant

to the Injunctions of Islam, is only to

be considered by the agency making the reference

to Council. Therefore, to say that wrong done

...P/28...
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by promulgation of such law cculd be
remedied through the Council would be

mere illusion. The interpretation of

the expression 'Muslim Personal Law',
therefore, in a manner which reduces

the effective role of Federal Shariat
Court contemplated under the Constitution,
in the process of Islamization of laws,

in our view, will be contrary to the
necessary intendment of the Constitution.
We are, therefore, inclined to interpret
the expression 'Muslim Personal Law' in a
manner-which would enlarée the scope of
scrutiﬁy of'all codified and statute laws
not strictly falling within the meaning of
"Muslim Personal Law'. Keeping in view
the preceding discussion, what then the
express 'Muslim Personal Law' really means
in the Context.of jurisdiction of Federal
Shariat Court under Article 203D of the
Constitution. The expression "Muslim
Personal:Law' used in Article 2CG3B (c) of
the Constitution while defining "Law" is
not -explained ahywhere in the Constitution,.
Chapter 3A which contains Article 203B
(supra) was introduced in the Cemstitution
on 23.5.1980. Almost immediately after -
that on 18.9.1980, by P.0.14 of 1980, the

L]
explanation to Article 227(1l) of the

Constitution was added which we have already

L. LP/29 .
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" reproduced earlier in our judgment. The

effect of the explanation added to Article-
227(1) {supra) was not considered in Mst.
Farishta's case by this Court, perhaps

for the reason that Mst.Farishta's case

was decided on the basis of language of
Articles 203A and B and Article 227 of the
Constitufion, as they stood before substi-
tution of present Chapter 3-A in the
Constitution and addition of explanatioﬁ

to Article 227(1) (supra). The fact that

this Court did not consider the effect of
explanation added to Article 227(1) (supra)

in Mst.Farishta's case is evident from the
compariscen in juxtaposition of the then
Articles 203A and B with Article 227 of

the Constitution in the judgment at page-
123/124 of the report in that case. In our
view, the addition of explanation to Article-
227{1) of the Constitution immediately

after insertion of present Chapter 3-A

in the Constitution was very significant.

The Federal Shariat Court established for

the first time under the Constituticnal
mandate in pursuance of the provision contained
in Chapter 3-A, which became part of the
Constitution on 27.5.1980. The jurisdiction
of Federal Shariat Court was specified in
Article 203D (supra) after defining the

word 'Law' in Article 203B(c) (supra) the

establishment of Federal Shariat Court in

...P/30...
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the Constitutional scheme was undoubtedly

a part of the process of Islamization of
laws. The addition of the explanatiqn to
Article 227(1) (supra) immediately after establish-
ment of Federal Shariat Court and defining
its jurisdiction indicated the scope of process of
Islamization of laws. This explanation

in our view also provided an insight to

the real meaning of expression 'Muslim
Personal Law' used in defining "Law" under
Article 203B of the Constitution. The
explanation to Article 227(1} provides

that while applying clausé(l] of Article-
227, which contains a command to bring all
exigtence laws in conformity with the
Injunctions of Islam and prohibits the
legislature to enact any law in future
repugnant to the Injunctions of Islam,

the personal law of any Muslim sect, will
bhe construed.on the basis of interpretation
bf Quran and Sunnah by that sect. It needs
no elabofation here that Muslim Ummah
consists of several sects and each sect
interprets Holy Quran and Sunnah of Holy
Prophet (Peace be upon himj) in its own

way and considers it as the personal law

of that sect. This personal law of each
sect of Muslims has been given full pro-
tection during the process of Islamization
by adding the explanation to Article 227(1)

of the Constitution. It was necessary to

LL.WB/31. L,
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protect the personal law of each sect of
Muslims based on the interpretation of
Holy Quran and Sunnah of the Holy Prophet
{Peace be upon him} by that sect as other=-
wise it would lead to unresclvable
controversies and conflict between
differeﬂt sects of Muslim Ummah. To us,
it appears that the Constitutional scheme
of Islamization of laws intended to kéep
the perscnal law of éach sect of Muslims
outside the scope of scrutiny of Federal
Shariat Court under Article 203D of the
Constitution. The expresbion 'Muslim
Personal Law' used in Article 203B{c),
therefore, in our view means the personal
law of each sect of Muslims based on the
interpretation of Quran and Sunnah by that
5ect.’Hﬁ'eqmessioniMuslim Personal Law'
used in Article 203B{c) {supra), therefore,
will be limited in its meaning only to
that part cf personal law of each saect of
Muslims which is based on the interpretation
of Holy Quran and Sunnah of Holy Prophet

{Peace be upon him) by that sect. Therefore,

a law which a particular sect of the Muslim,
considers as i1ts personal law based on its own
interpretation of Holy Quran and Sunnah is
excluded from being scrutinized by the

‘Federal Shariat Court under Article. 203D

of the €onstitution as it would fall within



Shariat Petition No.29/I of 1993
=32-

the meaning of 'Muslim Personal Law'. All
other codified or statute laws which apply
to the general body of Muslims will hot be
immune from scrutiny by the Federal Shariat
Court in exercise of its power under
Article 203D of the Constitution. Mere
fact that a codified law or a statue law
applied to only Muslim Population of the
country, in our view, would not place it
in the category of 'Muslim Personal Law'
envisaged by Article 203B{c) of the

Constitution.

In the case before us, the Federal Shariat
Court refused to entertain the petitions of the
petitioner on the ground that the Zakat and
Ushr Ordinance being a codified law and
applicable exclusively to the Muslim
population of the country, fell in the
category of "Muslim Personal Law' énd,
therefore, it was outside the jurisdiction
of the Federal Shariat Court to examine this
statute under Article 203D of the Constitution.
As we have reached the conclusion of that
cnly by reasons of being a codified or
statute law and applicable exclusively
to the Muslim population of the country,

a law would not fall in the category of
'Muslim Perscnal Law' unless it is also shown
to be the personal law of a particular'sect
of Muslims, based on the interpretation of

Holy Quran and Sunnah by the sect. The

- .P/33 ...
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Ordinance was not out side the scope of
scrutiny of Federal Shariat Court under
Article 203D of the Constitution. We,
accordingly, allow the appeal, set aside
the Order of Federal Shariat Court and
remand the case with the direction to
dispose of these petitions in accordance
with the law. There will be nc order as

to costs."

]

21. Here it may be pertinent to observe that in
Mst.Kaniz Fatima's case (PLD 1993 ScC 901) which was

decided on a later date than Mahmood-ur-Rehman Faisal's

case Supra which was decided by the Shariat Appellate

Bench of the Supreme Court of Pakistan, the latter

case was not cited and thus the view expressed thereininot taken
into consideraticon. In Mst.Kaniz Fatima's case the

question of jurisdiction of the Shariat Appellate Bench

was not directly in issue. The Hon'ble Supreme Court of

Pakistan in this regard at page 915 of the report has just

-observed as follows:-

"With respect it may be pointed out that
the jurisdiction of the Federal Shariat
éourt and of the Shariat Appellate Bench
of the Supreme Court of Pakistan does not
extend to the Constitution and the Muslim

Family Laws....... "o

..P/34...
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22, The head note in respect of the above
averments in the judgment as appearing at page 903

of the report is mis-leading as it has the addition of the
words "Ordinance, 1961" after the words "Family Laws”
which words do not appear in the text of the judgment.
The legitimate inference from the above pesition is
that the ouster of the jurisdicticn of Federal Sha;iat
Court and for that matter of the, Shariat Appellate
Bench of the Supreme Court of Pakis%an in Mst.Kaniz -
Fatima's.case was not as regards the provisions of

the Muslim Famjly Laws Ordinance but was referable to

Muslim Personal Laws of particular sects.

23. This peint has been succinctly taken care

of in the judgment of the Shariat Appellate Bench of
the Supreme Court of Pakistan in Dr.Mahmood-ur-Rehman -
Faisal's case and the findings therein as reproduced

above are binding on all courts of the country.

24, Before parting with this aspect of the case

it may alse be observed that by virtue of Article 203G

of the Constitution no:court of tribunal including the Supreme Court of

...P/35. .,
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Pakistan and a High Court, shall entertain any
proceedings or exercise any power or jurisdiction

in respect of any matter within the power or
jurisdiction of the Court and the question as to
whether the Court has the jurisdiction or not is

the one which is within its domain and can be décided

by it and final verdict in this regard .would be that

of the Shariat Appellate Bench of the Supreme Court

[y

of Pakistan.

25. We stand fortified in our above view by the
judgment of the Hon'ble Supreme Court of Pakistan in
Zaheer-ud-Din and another Vs. The State decided
alongwith other connected appeals and reported as

1993 SCMR 1718 wherein at page 1756 of the report the
addition of Chapter 3-& in the Constitution of Islamic
Republic of_Pakistan was taken into consideration and
on conjunctive reading of Articles 203A to 203J and

in particular of the above referred Article 203G and

Article 203F, it was held as under:-

"These provisions when read together would

mean that findings of the Federal Shariat

-Q-PK360-
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Court, if the same is either not challenged
- in the Shariat Appellate Bench of the Supreme
Court or challenged, but maintained, would be

binding even on. the Supreme Court.”
26. As present therefore, the position of law
that obtains and prevails is that provision of
codified laws/statuﬁes covering the general Muslim
population of the country would be open to question
before the Federal Shariat Court so as to éxaminé

L]

their validity on the touch stone of Injunctions of

Islam and only Muslim Personal Laws relating to a

particular sect cannot be questioned kefore it.

27. - In the light of the above discussion the
cbjection to the jurisdiction of this Court to

entertain and decide the petitibns under consideration
cannot be sustained and in respectful obedience to

the dictum of the Shariat Appéllate Bench of £he Supreme
Court of Pékistan we would hold that the Federal Shariat
Court has the jurisdiction to examine as to whether
sections 4, 5, 6 and 7 of the Muslim Family Laws

Ordinance, 1961 are violative of the Injunctions of

Islam or not.

-OUP/B?'_.Q'O
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28, Before embarking upon the section-wise
discussion of the provisions in guestion in these
petitions it would be appropriate to highlight the
principles of Ijtehgd. It is the consensus of all the
Great Iﬁams that there are 4 sources of Muslim Laws
viz:-

1) Holy Quran;

2)  Sunnah of the Nabi-e-Karim:

3) Ijma {(Consensus); and *

4) Qias (Reason by analogy )
It may, however, be kept in mind that Imam Abu Hanifa
has alsc -.opined: that doctrine of Istehsan is another
valid source of Muslim Law. Similarly Malkia have
enunciatedGQE;éP{Tpmﬂicinbmesu as a source of Muslim Law
compatiable with the doctrine of Istehsan. According to

"Islami Uscol Figh" to find a solution of a problem or

resclve a question the above sources of Islam have to

be resorted to in the order of priority. It must, however,
be always kept in mind that all other socurces of Muslim

X
laws are subordinate to the Injunctions of Quran and

Sunnah. Reliance on "Istehsan" and Qias or for that matter

z

....P/3B L.
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on Ijma cannot be placed so as to transgress the.
limitations imposéd by the Holy Quran and Sunnah. The
following Hadith aptly provides the above principle:-

"The Holy Prophet sent Mu'adh to Yaman. He
asked, "How would you judge"?
" He said, "I shall judge according tc that
which is in the Book of God"?
He asked, "If it is not in the Book of God"?
He said, "Then according to the Sunnah of the
“Holy Prophet"? He asked, "If it is not in the
Sunnah of the Holy Prophet”? He said, "I shall
use my own independent judgment". He said, "All
praise be to God who has brought into conformity
the messenger with the Holy Prophet (peace and
blessings of God be upon him)."

(Trimizi Vol.IV, page 556, Hadith No.1342).

The lever of Ijtehad in the hands of Ummah, no doubt,

has been bestowed upon it to keep the Ummah in pace
rather in advancement of the modern situations prevailing
at a particular time, be those in relation to sciences,
technology, literature, social conditions or cultural
activities but it cannot be lost sight of that "Ijtehad"
cannot be so liberalized as to even remotely violate

any Quranic Injunctions or Sunnah of Nabi-e-Karim (S.A.W)

thch Sunnah is, in fact, the best Tafseer-interpretation of

Holy Quran itself. Departing from the above principle

of "Ijtehad” would obviously lead the Ummah to degenerative
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process and must at all costs be deprecated and

discouraged. Legal maxim of Shariah in the above

L T L A

.
v
-y ) 27 .
connection is " uﬁ-—b\_?‘r)*:)'_) [WoW 251§ t\_.o» "
] - . - PR

(where there is a decisive and clear
cut text, there no question of Ijtehad

arises) (Majallatul Ahkamil Adlia Section 14}.

29. Islam as universally acknowledged is a
"Deen” and not merely a religion. It being a code
of life the-Quranic Injunctions and the Sunnah of
Nabi-e-Karim (S.A.W) which as already chserved is
the best Tafseer-interpretation of Quranic Injunctions
covers all aspects of life and whatever has been
injunctively and by command given thereby cannot be
deviated from at any point of time. It muét be always
borne in mind that no wordly law can be better than the
law of Allah Almighty.
30. With the delineatiens and limitations as
circumscribed above we would now procede to examine
separately eacﬁ of the provisions in question viz:

'
Sections 4,5,6 and 7 of the Musliim Family Laws ‘Ordinance,

1961. “

... P/40. ..
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31. Instead of burdening the record by separately
detailing the arguments advanced by the various learned
counsel/parties/juris-consults/organizations we have
considered it desirable that the gist of the arguments
be cgpitulated in the judgment especially when all of the

arguments procede practically on the same premises.

SECTION 4 OF THE MUSLIM FAMILY LAWS
ORDINANCE, 1961

32, The contentions questioning the validity of

A

section 4 of the Ordinance as raised by the learned counsel

for the petitioners, petitioners and juris-consults are

as under:-

{i}) Various Ayats of Sura Al-Nisa are relevant

A\“**“/‘i//;fffguranic verses governing the law of inheritance of

Musiims and clearly give its manner, mode and shares of
the heirs and, therefore, anything added-thereto will be
violative of the Injunctions of Quran.

(ii) The principle of inheritance as laid down by

the Quran is that the nearer in degree of relationship

excludes the remote. The inclusion of grand-children as

...P/4L. ..
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heirs in the presence of sons/daughters, who are nearer
offends the above principle. Under this provision of law
the persons who have a direct link with the propositous-
and the persons who have indirect link have been brought
at par which is against the above basic principle'of
Islamic Law of Inheritance.

(iii) That if the prgdeceased phildren could not
inherit anyﬁhing from their parents how can their sons
and daughters inherit the qﬁantum of‘share which never
accrued to them, inasmuch as the inheritance devolves on
the demise of the propositous and those who have predeceased

him obviously could not inherit and what they could

not inherit, could not be passed on to their successors,

‘\Q§kf’f://// (iv) If the doctrine of representation which has

been relied upon in framing section 4 is applied to the
children of predeceased son/daughter then why it should
not be applied to others, who might have inherited from

that predeceased son/daughter. For example, the widow/
husband or for that matter the orphan children of pre-~

L

deceased brothers and sisters which brothers and sisters

...p/42 .
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would have been entitled to succeed. The law as framed
is therefore, discriminatory and does not even stand the
test of equality.

(v) That sons etc. who are heirs, according to Sura

: s
Al-Nisa are Aulad-e-Sulbi LA*%#Q:\) whereas grand-sons
. P _

etc. are Aulad-e-Matjazi (th?i»:\) and the two of them
cannot be equated so as to become heirs to inherit from
a propositous.

{vi) That there is Iima which has never been disputed
right from the time of Khulafa-e-Rashdeen till date by
any figh of Muslim Ummah that the children of the

predeceased children of a propositous cannot inherit from

him in the presence of other sons/daughters.
-

ﬁ\“**’i::;/)/ (vii)

this law was that it radically upsets the whole structure

Emphatic contention of all those opposing

of the Islamic Law of Inheritance,
33. The learned Advocate-Generals of Baluchistan

and N.W.F.P. categorically supported the above view and

stated that section 4 of the Ordinance is violative of
. _

Injunctions of Islam., The learned Advocate-General of

...B/A3. ..
\-‘_ .‘
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Sindh also contributed to the view that section 4 of

the Ordinance is violative of the Injunctions of Islam.

34. The learned counsel appearing for the Advocate-
General, Punjab has also unequivocally supported the view
that this section of:the Ordinance is violative of the

Injunctions of Islam.

35. Initially, Dr.Abdul Malik Irfani (now late)
appeared on‘behalf of the Federal Government and on his
demise he was succeeded by Dr.Riaz—ui—Hassan Gillani,
Advocate. The learned Advocates appearing on behalf of

the Federal Government canvassed for retention of section-

4 of the Ordinance on the statute as according to them

" it did not violate any Injunction: of Islam.

36. Dr.Muhammad Aslam Khaki, Najmul Sahar, Advocates,
Saadia Bukhari and Aasma Jahangir as also Mrs.Rashida -
Petel, Advoqates submitted that there is no express
command in the Holy Quran to exclude grand son from
inheritance in the presence of the real son. It was

urged that the word 'Wald' and its derivative 'Aulad'
. .

as used in the HOly Quran clearly shows that these can be

B LS T
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alternatively pressed into service for son and grand-son
and it would not be against the Qumnic Injuncticns to

mean son as & grand-son at the same point of time; that
grand-father is "Qaim Magam" of father. A grand-mother is
'Qaim Mugam' of mother and likewise grand-son is 'Qaim -
Mugam' of son which principle has been adopted in section-
4 of the Ordinance; that deprivation of an orphan

grand child in the presence of the children of a propositous
rests on juridical opinien and can be‘done away with;

that Ijma of one period can be changed by the Ijma of
another era keeping in view the prevailing situations;
that there is a Qurnic Injunction that when near of kin
or orphan and needy personéare present at the time of
distribution of inheritance give them something for their
sustehémce and behave with them in kind way so allowing
something to the orphan grand children is inconscnance

with the above commandment of Quran: that children's

children are more beloved of the grand parents than their

own children and their deprivation from inheritance would
L]

go against the sentiments of the propositous; that it

is in the interest of good social order and to keep cohesion of

...P/45, ..
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the families; that orphan grand children should be allowed
to inherit.
37. Dr.Riaz-ul-Hassan Gillani representing the
Federal Government made the following submissions:-

(a} That legislation which is a Stafe measure
for effective implementation of Shariah. is below only
to Quran and Sunnah and is higher than even Ijma provided
it is not in cqnflict with the c¢lear Injunctions of

.

Quran, "Nase Sarih Quran";
(b) that rationale of Islamic Law of Inheritance

is to maintain the integration of the family bonds of

family relations;

p

(c} ‘that the principle of"Al-Aqrab-u—Fal-Aqrab"was
present in pre-Islamic Arab and is being maintained just
to keep the distribution of estate manageable; and

{d} that when rationale of the law is being defeated

State measures to include "Mahjoob-ul-Irth" members of
the family as legal heirs does not violate the classic law

of inheritance and thus not repugnant to the Injunctions

ki

of Islam on the f6llowing basis:-

I A 1 T
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It is not in conflict with the Holy Quran and
Ahadith;

Predeceased son/daughter's children have
neither been conferred the status of an

heir nor made representatives of heirs but

they have been given a determined share out

of estate before distribution of estate of
propositous;

Section 4 of the Ordinance is a better solution

than "Wésiat—e—Wajba".

o

Before we analyze the submissions made by the

opponents and supporters of section 4 of the Ordinance as

recapitulated above, it would be desirable to reproduce

section 4 of the Ordinance here-in-below for facility of

reference:-

"Section 4 Succession. In the event of the death
of any son or daughter of the propesitous before
the opening of succession, the children of such
son or daughter, if any, living at the time
the succession opens, shall per stripes receive
a share equivalent to the share which such son
or daughter, as the case may be, would have

received, if alive".

We would alsc like to reproduce the Verses of Holy Quran

‘governing the subject alongwith the English translation

for the immediate facility of reference. The relevant

Ayat-e—Qurani are:-

, L LBAAT L
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Sura Al-Nisa (5.IV)

L4
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Allah (thus) directs vyou
As regards your children's'
{Inheritance}: to the male
A portion equal to that
Of.two femaleg; if only
Daughters, two or more,
Their share is two-thirds
0f the. inheritance;

If only one, her share

For parents, a sixth share

0f the inheritance to each,

If the deceased left childréﬁ;
If no children, and the parents
Are the {(only) heirs, the mother
Has a third; if tﬁe deceased
Left brothers (or sisters),

The ﬁother has a sixth.

(The distribution in all cases
Is) after the payment

0f legacies and debts.

" Ye know not whether

Your parents or your children
Are nearest to you

In benefit. These are
Settled portions ordained

By Allah and Allah is

All knowing, All wise.

%
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(4:12) In what your wives leave,

Your share is a half,

\\_‘/ If they leave no child:
-

But if they leave a child,
Ye get a fourth; after payment
Of legacies and debts.
In what ye leave,
Their share is a fourth,
If ye leave no child;
But if ve leave a child,
They get an eighth; after payment
Of legacies and debts.
.

If the man or woman °

Whose inheritance is in question
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"Has left neither ascendants nor desendants,

But has left a brother
Or a sister, each one of the twb
Gets a sixth; but if more
Than two, they share in_a third:
After payment of legacies
and debts; so that no loss
Is caused (to anyone).
Thus is it ordained by Allah,
And Allah is All-knowing.
Most‘Forbearing.
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(4:13)

Those are limits

Set by Allah: those who
Obey Allah and His Apostle
Will be admitted to Gardens
With rivers flowing beneath,
To abide therein (for ever)
And that will be

The Supreme achievement.
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(4:14) But those who dischey

Allah and His Apostle

And transgress His limits

Will be admitted

To a Fire, to abide .therein:

And thevy shall have

A humiliating punishment,
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{4:33) To (benefit) everyone,
We have appointed
Shares and heirs
To property left
By parents and relatives.
To thosé also, to whom
Your right hand was pledged,
Give their due portion
For truly Allah is witness

To allthings.
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(4:127) Theyxask thee

For a legal decision

Say: Allah directs (thus)

About those who leave

No descepdants or ascendants
\\\Q*"}f::;,/- As heirs; If it is a man

That dies, leaving a.sister

But nc child, she shall

Have half the inheritance;

_If {such a deceased was)

A woman, who left no child

Her brother takes her inheritance:

If thefe are two sisters,

They shall have two-thirds

Of the inheritance

+ (Between them): If there are

Brothers and sisters, {they chare},

The male having twice

a
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The sharxe of the female.
Thus doth Allah make clear
To you (His law), lest

Ye err. And Allah

Hath knowledge of all things.

39. The important Ahadith of the Holy Prophet (Peace

&

be upon him) as culled out from the various booksiof traditions

regarding the issue under discussion may also be reproduced

here-in-below: -

R
’“‘*égg S s O zw\ﬂ‘u"u"

NS Ny Je)j» e R
(e‘wﬁmu\ﬂnfu\e\;\) “-_)>) \)..t:-) 6_3;—9\.') _:,-a._':

"Narrated Ibn-e-Abbas the Holy Prophet said:
give the shares of the inheritance as
prescribed in the Holy Quran to those

‘//,( who are entitled to receive it, than
whatever remains, should be given +to
the closest male relative of the

deceased." (Sahih Bukhari, Hadith No.724’
Vol.B, page 477).
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"The grand children are to be considered as
one's children (in the distribution of
inheritance} in case none of one's own
children are still alive a grand soﬁ is
as‘son, a grand daughter it as a daughter,
inherit (théir grand parents) property as
their own parents would (where they are alive)
and they prevent the sharing of the inheri—
tance with all those relatives who would have
been prevented from the same, where their
parents are alive. Sc, one's grand son does
not share the inh:ritance with one's own

son {(if the son i3 ative)",

. (8ahih Bukhari, Eiglish Vol.8, P.«79).
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"Distribute the appointed portion ﬁo those
entitled to them according to book of
Allah. Then whatever remains is for the
nearest male. While explaining this
tradition Allama Nuvvi wirtes: the word

b AV T
s \—_'}.3\;' as appearing in the above quoted

L
tradition, means 'nearest male' and their is

consensus of opinion among the jurists on it."

SharhiSahihiMuslim,-VOl;ll;}P.53)

The Shia'a Ithna Asharia also support this
contention on the authority of a tradition reported by

Abi Jafar Al-Sadiq which is as follows:-

- /s Vo 7 . 9> o T a3 syt ? <
;)-u\u\ug,.}.-g_g\ NSUNNE sbju»d\kf‘

/3 I \/

kébr,_,-.oudj.bg._‘,k\‘}, .5) - L,.l-*—b\u-‘ \_,LLB_:,\\_}:»_\,LR?’.:’

(While distributing the property of the deceased person)
\“\:kf’jj;//’ Your real son shall be preferred over your

grand son and your grand son shall be

preferred over your brother"

(Wasail-uyl-Shai'a, Vol.l7, P.452, Print Berut).
40, Ayaat 7, 11 aﬁd 12 of Surah Nisa directly govern
the law of inheritance of Muslims. From these Ayaat the
salient features that can be culled ‘out may be enumerated

as under:-
.P/56..
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2)

3)

4}

5)

6)

L1

-56-

From the parents there is a share for
men and a share for women. No matter
the property may be small or large,

determinate share.

By Avat 11 the shares of all those who
are to inherit in a given situation are

succinctly prescribed.

Similarly in Ayat . 12 the inheritance
from spouses and the shares devolving on

the heirs have been prescribed.

2

In the same Aysh 12 the inheritance of
the man or woman who has left neither
ascendants nor descendanté but has left
other relations has been described and
the shares of the persons who are to

inherit have also been given.

In all cases the inheritance is to devolve
on the death of the propusitous and the
distribution is to take place after payment

of legacies and debts. This has been ordained

to aveid any loss to any one,

In Ayat 11 it is also very clearly ordained
that the portions to be given to the heirs

are settled by Allah Almighty and He is

all knowing---all wise.

cee P/RT L
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7) Similarly in Ayat 12 the mandate is that
the prescribed shares and the manner of
devolution is ordained by Allah Almighty

who is all knowing and most forbearing.
41, In order to emphasize that the devolution
of inheritancg has to be carried out in the manner
prescribed in the aforementioned Ayat. of Surah Nisa,
in Ayat 13 it has been very categorically stated that
the limité prescribed for the purpose of inheritance
are set by Allah Almighty and those whb.obey Aliah
and his Apostle will be rewarded by admittance to
gardens with rivers flowing beneath to live therein
forever and that will be the supreme achievement.
42, Again in Ayat 14 a warning.to those who
disobey Allah and His Apostle and transgress the liﬁits

prescribed by Him has been administered with the

punishment to follow for the discobedience which }s

admittance to a fire and to abide therein and they

shall have a humiliating punishment.

43, Ayat 33 of Surah Nisa is also relevant to the
1 ' L

subject of inheritance. It reiterates that Ariah

has appointed shares and heirs to property léfgiby

R Y41 I
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parents and relatives and also it is stated therein

that Allah is witness to all things.

44, In Ayat 177 of Surah Ni?a Prophet;(S.A.W}
has been addresséd to; that wﬁen the féithful ask
you for-a legal decision iﬁ certéin situations
regarding inheritance and as guidance for meeting
such situations the heirs have been detailed with
the shares £o be allowed to them in the given
situations. At the end of this Ayat ;t has been

ordained that Allah has made the law clear so that

none should err and He has knowledge of all things.

&5, Kegping the above principles governing the

law of inheritance which give the manner, mode and

persons to inherit and their shares as well in

background we have to now see whether any 'Ijtihad'’
was/is called for in this respect. The principle of
'Ijtehad' as acknowledged by all the schools of

thought is that it is permissibYe conly where there

is no Quranic Injunction { é}/ﬂ)’J } and if there
1
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is any ambiguity to be cleared or clarification

needed then resort shall have to-be made to

Sunnah first.

46. From the contents of Avaat referred to

above it is manifest that there is neither any

ambiguity nor any clarification needed as regards
devolution of inheritance and persons to inherit

as also aboudt their. shares. In the line of inheritance
prescribed by Quran in the presence of son, the children
of the pre-deceased children have been excluded as heirs
and this position has been aptly taken care of by the
Sunnah of our Holy Prophet Muhammad (Peace Be Upon Him)
in the above gquoted Ahadith in which the precise position
of the grand children has been elucidated that the

grand children are.to be considered as one's children

in the distribution of inheritance in case none of

cne's own children are still alive and grand son has
been excluded from inheritance simultaneously with the

son of the propositous. This Hadith has been followed
T

by all schocls including Figa-e-Jafria.

...P/60. ..
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47. ~ At this stage it might also bhe appropriate
to observe that bringing of section 4_oh the statqte
book viz: Muslim Family Laws Ordinance, 1961 was the
result of the recommendations of the Commissior on
Marriage and Fémily Laws appointed by £he Government
of Pakistan in 1956 which Commission gave 1its report
referred to in the earlier portion of this Judgement.
The recommendations of the Commission based on the
"so cal;ed Ijtehad" was a futile exercise which has
caused confusion in the law of inheritance envisaged
for the Muslim Society by mandate of the Holy.Quran.
48. h The Commission in this respect framed a

question as under:-

"Is there any sancticn in the Holy Quran
or any authoritative Hadith whereby the
children of a pre-deceased son or daughter

are excluded from inheriting property?”

There is a very short discussion on this issue in the

Commission Report. At page 1222 6f the Gazette it has

been stated:-

L]

"It was admitted by all the members of the

Commission that there is no sanction in the

."IP/GII.I.
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Holy Quran or any authoritative Hadith
whereby the children of a pre-deceased -
son or daughter could be excluded from
inheriting property from their grandfather.
It appears that during (C'-:‘ﬂlg»’,} L/ ) this
custom pfevailed amongst the Arabs, and
the same custom has been made the basis
of the exclusion of deceased children's
children from inheriting property of their
grandfather. It may be mentioned that if a
person leaves a great deal of property and
his fathe; has pre-deceased him, the
grandfather gets the share that the fathexr
of the deceased would have‘got. This means
that the right of representation is.recognized
by Muslim law amongst the ascendants. It
does not, therefore, seem to be logical or
just that the right of répresentation should
not be recognized amonglthe lineal discendants.
If a person has five sons and four of his
sons pre-deceased him, leaving several grand
children alive, is there any reason in logic
or equity whereby the entire property of the
grandfather should be inherited by one son
only and a large number of orphahs left by
the other sons should.be deprived of inheritance
altogether. The Islamic law of inheritance
entails a grahdfather to inherit the property
of his grandsons even though the father of the
testator has pre-deceased him, why can the

same principle be not applied to the lineal

.. P62,
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descendants, permitting the children of

a pre-déceased'son or daughter to inherit
property from theif grandfather. There are
numerous injunctions in the Holy Quraﬁ
exp;essing great solicitude for the

protection and welfare of the orphans and

their property. Any law depriving children

of a pre-decased son from inheriting : the
property of their grandfather would go entirely

against the spirit of the Holy Quran.

It was stated by Maulana Ehtishamul Haqg

that all the four Tmams are agreed that the

son of a pie-deceased son or daughter shall

be excldded'from inheritance. The Maulana

Sahib was not prepared to re-open this question
in view of the unanimous opinion of all the

Imams. The views of the Maulana Sahib would

be elaborated by him in his note of dissent.
( Underlining is by us)

It has been suggested in some of the
replies that the grandfather can, by will,
leave cone-third of his property to his
grand-children. This provision does not do
full justice to the orphans as is evident
‘from the example given above. We; therefore,
recommend that legislation should be under-
taken to do justice to the orphans in respect

of the property cof their grandfathers."
On this peint the only Alam Member had disagreed as

is apparent from the last but one para of the above

....P/63...
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quotation. As regards the oupen.ng sentence of thg
above quotation where admitted position of all the
menbers has been given out Maulana Enhtishamul Hag
the Alam Member in hisg note has recorded that this

does not refleét the correct position.

49. Be that as it may, we are of the view that
the above formulation of the question in the manner
framed misdirected the proceedings of the Commission.
In the presence of the Ayaat of Suréh Nisa quoted
above the qﬁestion to be framed required a positive
frame and not negative as was done by the Commission.
We are certain that if the gquestion had been framed so
as to solicit views on the subject in the following
form, the result may have been different:-

" Are the children of a pre-deceased
son or daughter entitled to inherit
from the grandfather in the presence

a

of a son of a propositous according to
Quran and Sunnnah?"

Unfortunately this was not done. Obviously in the
presence of a pusitive direction that inheritance

under the Iglamic law as derived from Quranic Verses

. .P/64....
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an? R
being based on the principle of " <s*" ang " <= "
and son being the " :A-»J-S " if the grand son was to

be included in the list of heirs the "father" would
be equated with the "nearer" which, would amount to

interpolation in the Quranic Verses. This principle

of Quranic Verse has been explained by the Hadith

also which is in the following words:-
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50. In the presence of the above clear position
regarding inheritance to devolve upon nearer (son) to

the exclusion of_ﬂﬂﬁher {grandson) no Verse was

specifically reguired in Quran to.exclude m?ondﬁﬂlqnﬂkmon
from inheritance.

51. To re-explain the position the question for
determination was and is whether the grandsons/daughters

of a propositous whose parents have died during the life
time of the propositous are included.in the iist of

those entitled to inheritance under the Quranic Inijunctions.
Quranic Injunctions are of two types; directory and
prohibitory. It is a matter of common sense otherwise also
that in the presence of a mandatory.injunction in respect

" of any matter no prohibitory provision would be required.
The Ayaat of Quran-e-Hakeem referred to above on the subject
of inheritance are mandatory, clear, explicit andr therefore,
needed no prdhibitory provision for any explanation. The
emphasis in the above Ayat of Surah Nisa that the directions
contained therein as yregards inheritance in all respects have

‘to be followed in letter and spirit and any deviation

...P/66...



Shariat Petition No.29/1 of 1993

~66-

therefrom entails punishment of severe nature establishes

the absolute mandatory nature thereof.

52._ Ancther factor which had béen wéighing witﬁ

-.he learned members of ﬁhe Commissicon and obvicusly with

the framers of section 4 ibid appears to be humane and
compassionate consideration qua the orphans. The inheritance
principles of Islam are not based on financial positions

but as alread? stated above are essentially based on nearness
and close proximity of relations with ;he deceased whose
estate is to be distributed. The above considerations of
humane aspects and compassion though of great impertance
‘annot be incorporated in it on account of immense
complications and the various discriminatory positions that
mi y emerge therefrom. For example if the orphan children of

thk: pre-deceased children are to be included in the list

of versons to inherit why not include the widows of the

pre-t eceased children or for that matter the children of

the ptr:-deceased brothers and sisters etc. and if it be

"

so dont there will be no end to the inclusions. Again in

the mat:er of compassion an orphan grand child without any

tangibls assets with him should not be eguated with another

LWP/BTL L.
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orphan grand child whe in his own right méy be mﬁch
-better placed financially than even the direct heir

i.e. a son of the propositous. In the context of the
abhove position\that can emerge and de exist in the

ground realities, the human wisdom which without any
doubt cannot equate with the wisdom of the Creator should

noct be allowed to muddle up the scheme of inheritance

laid down by the Holy Quran as it is bound to create

4

confusion and choas rather than be of any comfort or
solace to the fiber of the Muslim Society. On the plane
of pure wordly considerations even, section 4 cannot be
sustained. In order to meet situations of financial
inequality in the society it is not merely the law of
inheritance ordained through Quran which should be tempered
with but attempt should be made to create a socia; order
which takes care of all the depfived members of the
society. Will it not be better to cater for the needs of
all the orphans in a respectable manner rather than care
for only su?h orphans who are being allowed to inherit

from a propositous by virtue of section 4 alone?

... .P/BB.. ..
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53. The inclusicn of the grand children in the
inheritance from the grandfather in the presence of
the sons eordaughters at the time the succession opens
and to have per stfipes a share equivalent to the share
which such pre-deceased son or daﬁghter would have
received if alive is therefore nugatory to the scheme
of inheritance envisaged by Quran. It may be observed
in this regard that the children of preideceased son

or daughter‘ appea;r to have been purposely excluded and there
appears to be a Justification therefor that they are
not to share the burdens and responsibilities which a
son as an heir would have to undertake on the demise

of his-father.

54. Examining the above aspect on the principles
of other jurisprudences és well it may be ohbserved that
it is well settled even as regards the man made law that
if in any such law there is manner and mode prescribed
for deing any thing in é particular mariner it has to be
done in the same m;nner.only and in no other manner. It

is also well settled that doing of anything in a manner
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other than specifically provided for will be wholly -
illegal and will have no effect whé%soever. If this
principle is being adhered to as regards the man made

law how can one think of deviating from the }aw of

Allah which law ig the base of all laws and there can

be no other law better than that. Although there is no
need to derive support from principles of any other
jurisprudence ﬁq infefpret law as contained in Quran but
nevertheless the above view has been ex;ressed jgst to
satisfy‘ﬁhose minds which are over influenced by philosophies
of law other than that of Islam. It is also intended to
bring home to all such thinkers that the philosophy of law
contained in Quran is the most just and in consonance with
all equitable principles that could possibly be conceived.

55, The next question to be examined is as tc what

would be the soluticn for the socio—economic'probleﬁ with

which the orphan grand children may be confronted with on

the demise of a grand parent, who may have left estate

from which Uncles and Aunts would inherit but they would not

b

and thus may have a sense of deprivation or for that matter

confronted with economic problems.
-
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56. As already observed above Quran-e-Hakeem is
the word of Allah Almighty who is the Creator of th?
Universe and who knoweth every tying which none else
can know and is the Wisest. It will be presently shown
that the soiution for this problem is also available

in the Holy Quran.

57.. The Islamic Ideological Council in one of its

reports on ‘the subject of inheritance has recommended that

“the Uncles and Aunts of orphan grand children are duty

bound to take care of their orphan nephews and neices and
provide for them. It has alsc been recommended fhat in the
case of non performance of this duty by Aunts and Uncles

a legal obligation be cast upon them to abide by their duty.
Probably the above recommendaticon is derived from Ayat 8

of Sura-e-Nisa which lays down that at the time of

distribution of assets those next of kins and orphans and
others who are present be also dealt with kindly. This is

a direction for general application to all next of kins
who are present at the time of distribution to he taken

LS

care of and not specifically for orphan grand children.

:...P/?l....



o

Shariat Petition No.29/I of 1993
-71-

58. Thé above could be one of the solutions for

"

the problem but we are of the view that this solution
is not such which will be considered respectable in
the social conditicns of our country inasmuch as in
doing such type of a thing it is usually given out by
the performer of the duty that he is doing it as a
charity and those yho receive anything under this

arrangement have a feeling of inferiority and may have

2

inhibition in taking some thing as a matter of charity.

If the piety which is a requisite of an Islamic Social
Order had been prevalent it could well have been a gocd
solution but in the situations in which we are placed,

we are of the view that the better solution would be the
making of allaw for Mandatory Will ( af%i3&fib ) in
favour of the orphan grand children. This view.qfﬁou:s

finds support from a Quranic Verse as well. Quran-e-Hakeem

through Ayat 180 of Surah Baqra has ordained that it is
prescribed that when death approaches near you, if he
leaves any‘goods, that he makes a bequest to parents and

next of kins :according to reasonable usage; and this is

due from the God fearing. This  Ayat starts with

e P/T2.
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a mandate that a person who sees death is approaching
has an obligation to create will. The importance of
the above mandate of Quran has also. been stressed by

the following Hadith:-

" u\Yp&dm\\sm ,,*—f-. ,,\ ,__A;;\\_}_’Q P
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Narrated 'Abdullah bin Umar Allah's
Apostle (S$.A.W) said, " It is not
permissible for any Muslim who has
something te will to stay for two
nights without having his last will

, and testament written and kept ready

‘aﬁxqr’f::; with him"

39. It was canvassed hefore us by some learned
counsel and the Juris-consults that this Ayat-e-Qurani
has been abrogated on account of later revelation "y
~ which the parents had been inciuded in the persons to

inherit. We are unable to contribute to the above point

of view. Tt is the cardinal principle of interpretation

4
that where two provisions in a law are irreconcilable

o»coP/?Bc-:
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the later shall prewvail but all efforts should be gade

to keep both the provisions int;ct if a reconciliation.

of the two can be reached. We find that the direction

of creating a will on account cof latter revelation. by
including the parents as heirs is abridged to the extent
of will in faveour of the parents alone but the creatiocn

of the will 2% regards others including the next of kins
who are not heirs remains intact in the mandatory form in
which it was revealed. Obviously the grénd children are
the nearest next of kin and they having not been included
as heirs wiil be entitled to have a will created in their
favour within the limits prescribed for creating tﬁe will,
The significance énd limits of which can be found from
the known . traditions of Prophet (S.A.W). We,therefore, -

are of the view that creation of a will in favour of orphan

grand children ocut of an estate of grand parents to the

a

extent of 1/3rd would be another very plausible solution

to meet the socio econcmic problem in this regard.

60. It may also be cbserved that this measure has

]

been rescrted to in some Muslim countries and that the laws

.o-tP}?4c-co
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enforced in this respect in Egypt and Kuwait are

being effectively made use of.

61. We would not dilate on this aspect of the

“

matter in further details and leave it to the legislative
domain of the country to deliberate on it and bring about

the law which would safeguard the interest of the orphan

i
grand children and exclude all possible complications of

litigatiocn that may crop up as a result of loocse or

N

unthoughtfor brovision of law. We are preferring the
creation of a will in favour of the orphan grand children
by the grand parent over other solutions which may be
available for the socio economic problem problem inter-alia
for the fo;lowing reasons: -

a) that this derives strength from Quranic
injunctions as the orphan grand children
being not heirs would be entitled to the
will in their favour as regards the estate of
the propositous;

b} that the orphan grand children would have
fruits from the assets of their grand parent
without any inhibition as they would be
enjoying the same as of right in the same
manner as their Uncles and Aunts as heirs
would be enjoying benefits of the estate of

their father: and
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¢) that a provision can be made that in
case a propositous dies without creating
a will the will to the extent of 1/3rd in
favour of the grand children out of the
estate with a ceiling that it does not
go beyond the share of their predecessor
shall be deemed to have been created by

the grand parents in their favour.
62. F:om.the above it squarely follows that in
the presence of the direct mandatory injunctions of
Holy Quran itself and also = - the Ahadith there was
nc occasion and cculd possibly: be none ever to add
anything thereto or subtract anything therefrom in the
matter of inheritance.
63, In view of the foregoing discussion we hold
that the provision contained in section 4 of the Muslim
Family Laws Ordinance, 196i, as presently inforce is
repugnant to the Injunctions of Islam and direct the
President of Pakistan to take s;eps to amend the law so
as to bring the said provision in cpnformity with the

Injunctions of Islam. We further direct that the said

1

- provision which has been held repugnant to the Injunctions

"of Islam shall cease to have effect from 31lst Day of

March, 2000.

cL W B/T6L L
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SECTION 5 OF THE MUSLIM FAMILY
LAWS ORDIANCE, 1961

64. Shariat Petition Nos.le/I of i994.and

21/I of 1995 are the two petitioﬁ; through which

section 5 of the Muslim Family Ordinance, 1961 has

been questioned as opposed to the Injunctions of

Islam. It has beén contended by the petitioner that

under "Shariah" Registration of marriage is not a
necessary condition to £he performance of nikah. It

has been conceded that though Kitabat-e-nikah is
desirable, but prescribing of punishment foruugwﬁégisﬂmﬂﬂ@n

is not in-conformity with the Holy Quran and Sunnah. It is

furthef urged that the only requirement of nikah,

in Islam, is the presence of two witnesses.

65. In order to appreciate the contentions as raised
in the abovelpetition, it would be appropriate to reproduce

Section 5 ibid for facility of reference:-

"Sec.5.Registration of marriage (1) Every marriage
solemnized under Muslim Law shall be registered

in accordance with the provision of this Ordinance.
(2) Por the purpose of registration of

marriage under this Ordinance, the Union Council

-ttip/??.vt
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shall grant licence to cone or more persons,
to be called Nikah Registrarg, but in no
case shall more than one Nikah Registrar

be licenced for any one Ward.

{3) Every marriage not sclemnized by the
Nikah Registrar shall, for the purpose of
registration under this Ordinance, be reported

to him by the person who has solemnized such

marriage. .

(4) Whoever contravenes the provisions of
sub~-section (3) shall be punishable with simple
imprisonment for a term which may extend to

three months or with fine which may extend to

one thousand rupees, or with both.

(SJIThe form of nikahnama, the registers to

be maintained by Nikah Registrars, the records
to be preserved by Union Council, the manner

in which marriage shall be registered and copies
of nikahnama shall be supplied to the parties,
and the fees to be c¢harged therefor, shall be

such as may be prescribed.

(6} Any person may, on payment of the prescribed
fee, if any, inspect at the office of the

Union Council the record preserved under

sub-section {5),ﬁpr obtain a copy of any entry therei.

Maulana Muhammad Taseen and Mrs.Rashida Patel,
L]

Advocate appeared at Karachi, whereas Maulana MNiaz Mohammad,

..P/78. ..
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.Maulana Anwarul Haque Haggani, Agha Yagoob Tawasaly,

Qari Iftikhar Ahmad, Qari Arshad Yameen and Ghulam -

Mehdi Najafi Juris-consults appe%red'at Quetta. Mrs. -

Asma Jéhangir, M.Ismail Qureshi and Mrs.Shaista Qaiser,
Advocates appeared at Lahore. Professor Dr.Saeedullah Qazi
appeared at Peshawar to assist the Court in respect‘of the
validity or otherwise of the provision. Dr.Riazul Hassan -
Gillani, Advocate appeared on behalf of thé Federal -
Government while Adyocate General, Phnjab through
Mr.Fazal-ur-Rehman Rana, Advocate appeared at Islamabad.
67. The crux of the arguments of all the learned
coﬁnsel as also the Juris-consults was that section 5

being regulatory only does not as such violate any Injunction
of Iglam. Some of the Juris-~consulits, however, tried to
canvass that making non-compliance of this provision as
punishable tend to place an embargo on the free performance

of nikah.

68. A Juris-consult of Fiqh Jafaria also submitted
that there is no provision in the Holy Quran and Sunnah to
+

make the Registration of nikah compulsory and, therefore,

non registration of nikah will not be against Shariah.

-G P/T9L L
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69. We have given anxious consideration to the
submissions made before the Cour; as detailed above.
It is the admitted position that there is no Quranic

~
Verse {(~*] ) and for that matter any Hadith which
prohibits the Registration of the nikah or for bringing
into writing the performance of a nikah. A bare perusal
of the provision afore-mentioned would show that it is
intended to_regulaté the procedure of nikah in a Muslim
country and to keep record of marriages which_in turn
entails the paternity of children, in-inheritance etc.
and keeping of such a record would obviate any possibility
of complications in respect of the above matters which
before the promulgation of this provision were usually
faced by the socie#y. The bringing of this provision on

the statute book, therefore, is not only nét violative of

any Injunction of Islam, but to the contrary is helpful

in establishing an orderly society in the country. Whilst

on the subject it would also be of benefit to observe that

in Islam marriage has been given the position of a contract

-and not only a contract of ordinary nature but a contract

....P/80....
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of a high social status. It is manifest from Ayat 282,
Sura Bagaraas also from a number of Ahadith thét whilg,
entering into a contract it shall be. desirable to bring
the same into writing. If such a mandate is available
for contracts of commercial nature money matters etc.
how can a contract of a higher status, i.e. a social
contract, can be excluded from being brought into black
and white. It . therefﬁre, emerges from the above
discussion that entering into a written. contract of marriage
and making it certain by registratién through a Government
record is essential  for an Islamic society as enﬁisaged by
the Holy Quran and Sunnah of Nabi-e=-Karim(P.B.U.H)} As already
observed above registration of marriage as provided for by
Section 5 ibid in a Government record will be a positive
check on the litigation where due to non registration,
the marriage and/or paﬁernity of children is denied in order

to just deprive the wife or the children from he:x from inheritance.
The measure intended to be preventive for avoiding litigation, can

thus in no manner be termed as un-Islamic oxr cpposed to the
Injunctions of Islam.
70. Before parting with the subject we would like

to observe that non-registration of nikah under section 5
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of the Muslim Family Laws Ordinance, 1961 as held

by this Ceourt in the following cases: '

Abdul Kalam Vs. The State (NLR-1987-SD-545)

Muhammad Ramzan Vs.Mubhammad Saeed & 3. others
(PLD-1983-FSC-483)

Arif Hussain & Azra Parveen Vs. State
(PLD-1982-FS5C-42)

does not invalidate_marriage/nikah itself merely on
account of ﬁon-registration'of nikah, if cotherwise nikah
has been performed in accordance witﬁ the requirements of
Islamic Shariah. We in view of the above feel inclined to

recommend that the Government should clarify this position

in the provision itself,
71. We may also observe that for having effectual
compliance of the provision it would be desirable that

the punishment prescribed by sub-section (4) of Section

5 be suitably enhanced as that prescribed presently is

not adequate to attract strict compliance of the provision.
72, In the light of the above discussion we hold

that the provision contained in section 5 of the Muslim

Family Laws Ordinance, 1%61 is in no manner violative

of any Injuncticon of Islam.

....P/82...
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SECTION 6 OF MUSLIM FAMILY
' rLAWSxORDINAﬂQE,IQGl

72. Shariat Petition Nos.26/I of 1994, 2/P of

1996 and 2/I of 1996 were filed t; challenge the

validity of Section 6 of the Muslim Family Laws
Ordinance, 1961 as opposed to the Injunctions of Islam.
The premises of these petitions is that since the'Holy Quran
has permitted the Muslims to have more than one wife with
a ceilihg of 4, any embargo placed thereon is against the

*

Quranic 'C:aj' and thus should be Stfuck down as opposed
te the Injunctions of Islam.

73. Hearing was afforded to all who wanted to
appear at thé Principal Seat as also at all the seats

of the Provinces. Many Juris-Consults were alsc invited
tc address the Court.

74. Late Maulén Muhammad Taseen who appeared at

Karachi contended that there is no prohibition in Islam

if someone wants to marry more than one woman but this

“

is subjected to an important condition. He.elaborated

his point of view by submitting that if a Muslim is not

~having a moﬁitory position and alsc a physical condition

which enables him to keep '¢JJ=‘ between the wives in

...P/83...
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all respects then he is enjoined to keep one wife only.
He also expressed the view that if a person is not able
to justify the marital obligation towards.a single wife
then he may not marry at all and if he dies in such a
condition he would not be a sinner.

75. Maulana Fazal Rahim who appeared at Lahore
submitted that there is no prohibition on a Muslim to
marry more than one woman but the paramount condition

is that he should be in a position to do justice to all

4

of them in all respects.

76. Dr.Saeedullah Qazi who appeared at Peshawar .
submitted that no clog can be put on more than one
nmarriage by a Muslim male and it is the husband who

would belthe scle judge to determine whether he would be
able to do justice or nqt.

17. Maulana thlam yuhammad Najafi, .Agha Yagoob Ali-

Tawasuly and Qari Arshad Yaseen appearing at Quetta submitted

that no restraint is permissible on a male Muslim to marry

more than one woman.

78. Qari Iftikhgr Ahmed appearing at Quetta contended

that Arbitration Council can be formed to see whether a person

.. P/84. ..
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is competent and justified to contract second, third
or fourth marriage and if the Council £feels otherwise

"

then it should be competent to interfere.

78, Dr.Riazul Hassan Gillan, Advocate appearing

on behalf of the Federal Government and Rana Fazal-ur-
Rehman, Advocate appearing on behalf of Advocate General,
PUnjab submitted that Section 6 is not violative of the
Injunctions of Islam.

79. Before examining the validity of the provision
in question it would be appropriate to reproduce the same
hereunder for immediate reference:-

Sec.6~Polygamy

(1) "No man, during the subsistence of an existing
marriage, shall, except with the previous
permission in writing of the Arbitration Council,
contract another marriage, nor shall any such
marriage contracted without such permission be
registéred under this Ordinance.

(2) An application for permission under sub-section

(1) shall be submitted tao the Chairman in the

prescribed manner, together with the prescribed
fee and shall state the reasons for the proposed
marriage, and whether the consent of existing

wifle or wives has been obtained thereto.

-..P/85...
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On receipt of the application under sub-section
{2) the Chairman shall ask the applicant and his
existing wife or wives each to nominate a
representative, and the Arbitration Council so
constituted may, 1if satisfied that the proposed
marriagé is necessary and just, grant subject to
such conditions, if any, as may be deemed fit,

the permission applied for.

In deciding the application the Arbitration Council
shall record its reasons for the decision and any
party may, in ﬁhe prescribed manner; within the
prescribed period, and on payment of the prescribed
fee; prefer an application for.revision [to the
Collector] concerned and his-decision shall be final

and shall nct be called in gquestion in any Court.

Any man who contracts another marriage without the

permission of the Arbitration Council shall:-

(a) Pay immediately.the entire amount of the dower,
whether prompt or deferred, due to the existing
wife or wives, which amount, if not so paid
shall be recoverable as arrears of land

revenue; and

a

(b) On conviction upeon complaint be punishable
with simple imprisonment which may extend

to one year, or with fine which may extend

to five thousand rupees, or with both."

We have with grave concern been giving consideration

to the respective contentions as raised above in regard to
L

the provision under discussion which deliberations continued

..P/86...
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foL hoﬁrs on a number cof days.

B1, Before dilating on the Subject in.iésue we may

like to remoye some misgivings as regards polygamy permitted
‘in Is;am. Polygamy is not something which has been introduced
by Islam. It has been in existence as an ancient practice
prevalent in almost all human societies. Bible did not condemn
polygamy. In the 0ld Testament as also by rabbinic writings
legality of pqugamy has been introduced. King David and

king Solomenlstatedly-had many wives { 2 Samuel 5:13) &«

( 1 Kings 11:3). The only restriction on polygamy appears

to be a ban on taking a Qife‘s sister as a rival wife

{ Leviticus 18:18). The Talmud advises a maximum of four
wives. European Jews continued to practice polygamy until

the sixteenth century. Oriental Jews regularly practiced
-polxgamy until they arrived in Israel where it is forbidden
under ¢ivil law. Taking up the New Testament it may be

pointed out that according to Father Eugene Hillman éas
given by him Iin his book "Polyqamy“ Reconsidered" the
following may be of use to reproduce:-
"Nawhere iﬁ the New Testament is there any
explicit commandment that marriage should

bé monogamous or any explicit commandment

forbidding polygamy."

...P/87...
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Jesus Christ has also not spoken ;gainst polygamy th;ugh
it was in practice by the jews of the then society. Father
Hillman also stressed the fact that the Church in Rome
banned polygamy under the influence of Grecc Roman Culture
which prescribed only one legal wife while tolerating
concubinage and prostitution. He in'support of his view
cited St.Augustine. African churches and African Christians

often remind their European brothers that the Church's ban

on polygamy is a cultural tradition and not a confirmed

%

christian injunction. .
82. When viewed in the above background that in the
pre-Islamic era there was no restriction on the number of

wives and in addition the morality of society was so

_degenerative'to have concubines and alsoc resort to prostitution

the Quranic Injunctions in this regard appeér to be blessings

a

in the society ags a whole and for the women a matter of
respectability. The Quran has allowed polygamy but not without

restrictions and we quote from Quran:-

L1}

If you fear that you shall not be able to deal

justly with orphans, marry women of your choice
+

two or three or four but if you fear that you

shall not be able to deal justly wifﬁ‘fhem, then
h

only one." (4:3).

T
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83. It may also be observed that it should not be
understood that the Quran is exhorting the beiieveré

to practice polygamy or that polygamy is considered as

an ideal. In other words the Quran has tolerated or allowed
polygamy and no mqre.Now we will see why polygamy has

been made permissible by Quran. The answer is not very
difficult to reach. There are sitnations'which require polygamy.
Islam being a religion of universality and without any
limitation as to time and space has to provide for situations
obtaining at all places and at al; tiﬁes and, therefore,
could not ignoré these compelling reasons.

84. ' In very many human societies females outnumber
males. According to a latest statistics in the United States
there are eight million more women than men. In Guinea there
are 122 females as ggainst 130 males. In Tanzania the
pe;centaqe of méles is 95.1 to 100 females. What should be

a mbral solut?on for societies witp imbalanced sex ratios.
Callously LCelibaéy, infanticide can be suggested

as solutions which are: .present inlsome societies in the

world today even. The obvious to follow if the polygamy is
!

not permitted would be to tolerate all manners of moral

decadence and degeneration such as prostitution, sex out of

S 4 L
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wedlock, homosexuality etc. The aLove evils are in fact
prevalent where polygamy is prohibited and the sex dmbalances
are prevalent and this has crept into the higher stratas of
the society and in the power echelons as well. Whilst on

the subject it may also be of benefit to point out that

some women organizations complain against polygamy- by dubbing
it as cruelty tb womer. They however lose sight of the fact
that in this world there are societies where women themselves
choose to be second or third wife and feel more comfortable
than being driven to immorality or deﬁriﬁathml- Many young
African brides without .distinction of religion would prefer
to marry a married man who has already proved himself to be

a responsible husband. Similarly many African wives urge
their husbands to get a second wife to avoid loneliness.

85. The problem of imbalanced sex ratios beéomes

highly acute in wars and after w;rs. After the second world
war therevmmg 7,300,000 more women than men in Germany out
of which 3.3 million were widows. Against 100 men in the

age group of 20 to 30 there were 167 women in that age group.
Many of them needed a man not only as companion or for any

L]

biological reasons bhut also as a provider in the times of

...P/90...
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unprecedente@ misery and hardship. It is not un-known °
to the world that the soldiers of the Victorious Allied
Armies exploited these Women's vulqnerability. Young girls
and widows were under a compulsion to create extra marital
relations with peréonnel of the Armies who satisfied their
lust by affording cigarettes, chocolate and bread etc. to
such girls and widows. To be a second wife 6r a third wife
or fourth wifg in such situations would obviously be more
regpectable than degradation to which these helpless women
would be otherwise goaded to. The permission of polygamy
becomes more and more important when we view the world in
the presence of the lethal weapons of mass destruction in

the hands of the West, which in wars eliminate male more

.than female. This position by itself proves that the Quran

which is word of Allah Almighty is meant to be for all times
for the whole of the world and contaihs solutions of %ll
problems that the humanity may be ;opfronted with at any
place at any point of time,

86. Reverting to the issue we may refer to the

Ayaat of Quran—e—Hakeém which may be relevant for the effectual

resolution of the peint in issue.These are Ayat No.3 of Sura Nisa and

S 74 )
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Ayat No.35 of the said Surah. These may be reproduced

hereunder for facility of ready reference:-
o’ - k4 /‘, oL . » ks, s h).n .,
3 \ W s - - 5 U\
) lL \—’%,\, - \(—3’\_—} - 35\ - %

_4»~Aﬁ»L)\s Zfia_: ;:‘J;i_b kﬁf“* \__JA kJV“ajS'

I "/,

S5 AT LT ,,O__U,, \,,u..._\»\

(Xt ot Ay ) o5 D

 4:3."And if ye fear that ye ﬁill not deal fairly
by the orphans} marry of the women, who seem
good to ?ou, two or three or four, and if\ye
fear that ye cannot do justice ( to so many )}
then one ( only ) or ( the captives) that your
right hands possess. Thus it is more likely

that ye will not do inijustice"

""“ k.&’.;‘ \"'_31-»0\\ _)-v U\ \elb\@\.ob_)
(L) b \o»l-s u\’wb\o\ Nowss

4:;35."And if ye fear a breach between them twain
( the man and wife ), appoint an arbiter
from his folk and an arbiter from her folk.
Lf they desire amendment Allah will make
fhem of one mind. Lo! Allah is ever knower,

Aware."

..P/92..
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87. " We have also kept in view the practice in
this regard in the garly days of Islam and in particular
during the life time of the Holy Prophet (S.A.W).
88. There is no doubt that a Muslim male is permitted
to have more than one woman as wife with a ceiling of 4, at
a point of time as the ultimate, but the very Ayat which
gives this perm%ssion also prescribes a condition of “‘JJ‘"
and the Hely Quran has laid emphasis in the same Verse on
the gravity and hardship of the condition which Allah
Himself says is very difficult ;o.be fulfilled.
89. Now Section 6 of the Ordinance as framed in no
manner places any prohibition in having more than one wife.

It only regquires that the condition of " CJAL " prescribed

by Holy Quran itself should be satisfied by the male who

wants to have more than one wife. The provision for constituting

an Arbitration Council therefore cannot in itself be said

to be violative of Inijunctions cof Quran as only a procedure
has been prescribed how the Quranic Verse will be observed
in its totality with reference to the condition of " CJJﬁ"

placed in the, K Verse itself.

9cC. Here we may also refer to Sura Nisa Ayat 35 which

provides for the resolution of dispute between husband and

...P/93...
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wife and the Qufaﬁic.lnjunction% as ordained in the

gsaid Ayat also is to refer the matter in dispute to

representatives of each of the parties to the dispute.

The provisions contained in Section 6 are therefore,

derivable on a conjunctive reading of Ayat 3 and 35 of

Sura Nisa.

91, It may however be observed that it be explicitly

made clear in’sub section (1) of Section & of the Ordinance

that Arbitration Council may be.moved by the wife herself

or her parents to determine whether a husband can have a

second, third or forth .wife as thg case may be. We are

fortified in making the above recommendationl from an instance
o

regarding the intention of marriage of Hazrat Ali (ngcj//(- )

in the presence of his wife Hazrat Fatima Bint—e-Rasqo; lf;:l"fd"}

when Nabi—e—Karim(a?%?didw]indkmt@d his anxiety on Ali having

Abu Jehl's daughter as his second wife whereupon Hazrat Ali

refrained from having Abu Jehl's daughter as a second wife.
The right to object to the second marriage of a Muslim male
¥

would therefore be available only to the wife herself as well as

to her parents. [For reference please see:-
' « " .
3"3/314 4 J}f T- ya et —-——Mfcf""g;-f‘p]
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9z. Before parting with the subject we may aléo
observe that Nikah as already indicated above ié.a social
contract of very high status and conjoins a couple and
the spouses in a sacred association, with mutual rights
and obligations, to be performed in a spirit of love and
affection that should last life long, as envisaged by
Ayah No.21 of Sura No.30, Ayvah No.228 of Sura Bagara and
Ayah No.19 oﬁ Sura—e—ﬁisa. Therefore, anything, big or
small, that may provide a cause for a breach in mutal
love and trust is viewed seriocusly by Islamic Injunctions.
In such situations the Holy Quran enjoins wmpon all Muslims
to take appropriate measures to save this sacred union from

disruption. Reference in this connection may be made to

\\Qq_,ﬂ:,/,—.Verse No.35 of Sura Al-Nisa, already reproduced hereinabove.

Since one o©f the reasons for such disputes may be intention
of the husband to contract a subseguent marriage of his

choice, an Arbitrétion Council may be reguired to settle

the dispute. We may mention that the Arbitration Council

is not empowered to make unlawful anything declared lawful

by Islam nor tould do Vice vérsa. However, it‘may be
reiterated that the status of polygamy in Islam is nonoreérrm

less than that of a permissible act and has never been considered
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a command and therefore, like any other matter made lawful
in principle imay become forbidden or restricted if it ihvolves
unlawful things or leads to unlawful consequences such

as . injustice. Misuse of the permission granted by
Almighty Allah could be .checked . by adopting suitable
measures to put an end to or atleast minimise the
instances of injustice being found abanduntly in the
prevalent -society. The Arbitration Council in such
circumstances would be needed to look into the disputes
arising between husband and his existing wife/wives

with respect to another marriage and after taking into
consideration the age, ﬁhysiéal health, financial
position and other attending factors come to a cqnclusiqn
to settle their disputes. However, we afe of the “
view and accordingly recomm?nd that the Arbitration

Council should figure in when a complaint is made by

the existing wife or her parents/guardians, The

intention is to protect the rights of the existing

wife/wives and interest of her/their children. The

v
wife is therefore, the best judge of her cause who

or her parents may initiate the proceedings if her

...P/96...
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I

huskband intends teo contract another marriage. Moreover,
we feel that since a Nikah validly performed with a
wife whether first or fourth necessarily entails

various consequences including those related to dower,
maintenance, inheritance, legitimacy of children etc,,
non-registration of the Nikah thus performed could

not only be a source of litigation between the parties

hut would -also lead to a lot of injustice to such wife/fwives

93. ‘Since this section has nét.expressly'declared
the subsequent marriage as illegal and has mereiy
prescribed a procedure to be followed for the subsequent
marriages and punishment for its non-observance, we find
that the spirit of tlis section is reformative only

as in fact it has prescribed a corrective measure

for prevention of injustice to the existing wife/wives.

n

94. In the light of the above discussion we

J

would hold that subject to our observations and

recommendation in para 92 to amend the provisions of

section 6 of the Muslim Family Laws Ordinance, 1961,
[}

the said provisions are not violative of the Injunctions

of Islam.

.b'P/g?_lll
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SECTION 7 OF THE MUSLIM FAMILY LAWS
ORDINANCE,1961

95. . Through Shariat Petition Nos.4/I of 1994,

7/ of 1995 and 11/I of 1998 the wvalidity of section-

7 of the Muslim.Family Laws Ordinance has been
guestioned on the touch stone of Injunctipns of

Islam. The basis of these petitions in essence

is that the period of Iddat prescribed by Holy

Quran is different in different situaticons while
sub-section({3)} of section 7 of the Ordinance has

made it uniform and thus the said provision is.not

in consonance with the Quranic Injunctions. The

other grievance raised is that the mandatory.requirement
for a mén to give notice of Talaq in writing to the
Chairman of the Arbitrary Council has begn¢mﬂe¢mmigﬁmle
which should not have been done as no notice of Talag
is required to be given to Chairman or any other person
by any command of Holy Quran. Yet another objection

is that the period of Iddat has been made to run under

the aforementioned provision from the date of notice

to the Chairman and not from the date of. pronouncement

of Talag which is also against the Injunctions of Islam.
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96. Shariat Miscellaneous Appliction No.27/I
of 1995 claims a relief in personem and is thus not

within the séope of adjudication by this Court,

97, We have heard the petitioners of these
petitions as also some juriéconsults at the principal
seat arid at the seats of the Provinces. Mrs.Asma -
Jehangir, Advocate appeared at Lahore on bghalf of
some organization. Maulana Fazle Raheem of Jamia
Ashrafia also appeared at Lahore.whereas Maulana -
Niaz Muphammad Durrani, Qari Iftekhar Ahmad and -
Maulana Arshad Yamin appeared at Quetta. Dr.Riaz-ul-
-Hascan Gillani.appeared onh behalf of the Pederal

Goverrment while Rana Fazlur Rehman, Advocate appeared

on behalf of the Advocate-General, Punjab.

"

98. Mrs.Asma Jehangir submitted that the
provisions of section 7 of the Ordinance are not
repugnant tq_the Injunctions of Islam. All others
who appeared to assist the Court only objected to

the provision contained in sub-section(3) of
L]

section 7 of the Ordinance as viclative of the

...P/99..,



Shariat Petition No.29/I of 1993

-949-
Injunctions of Islam. The repugnancy or otherwise

of other sub-secionts of section 7 ibid were not

dilated upon by any one of them.

99, " The said section 7 and the relevant Ayat-e-
Qurani are reporduced hereunder for immedaite

reference.

Section 7 of the Muslim Family Laws Ordinance,1961:-

"Talq" {1} Any man who wishes to divorce his wife
shal}, as soon as may be after the pronouncement of
Talq.in any form whatsoever, give the Chairman notice
in writing of his having done so, and shall supply a
copy thereof to the wife.

(2) Whoever contravenes the provisions of
sub-section (1) shall be punishable with simple
imprisonment for a term which may extend to one year

or with fine which may extend to five thousand rupees

or with both.

(3) Save as provided in sub-section (5), a Talagq
unless revoked earlier expressly or otherwise, shall
not be effective until the expiration of ninety days
from the day on which notice under sub-section (1)

is delivered to the Chairman.

{4) Within = thirty days of the receipt of
notice under sub-section (1) the Chairman shall
constitute an Arbitration Council for the purpose of
bringing about a reconciliation between the parties,
and the Arbitration Council shall take all steps

necessary to bring about such reconciliation.

...P/100%..
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(5} If the wife be pregnant at the time Tédlag
is pronounced; Talag shall not be effective until
the period mentioned in sub-section (3) or the

Pregnancy, whichever be later, ends.

(6) Nothing shall ., debar a wife whose
marriage has been terminated by Talaq effective
under this sectioﬁ from remarrying the same husband,
without an intervening marriage with a third person,
unless such termination is for the third time so

effective."

— —— - P, - A
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"and if ye fear

a breach between them twain

( the man and.wife}, appoint
an.'! arbiter from hi§ folk and
an arbiter from her folk. If
they desire amendment Allah
will make them of one mind
Lo! Allah is ever knower,

Aware".  ( 4%35)

e ‘\q:k_f-‘\_;au"-‘i\w'\; . D s e .

Q0 ye who believe! If ye -
wed believing women and divorce

then before ye have touched Them,

then there is no pericd that ye

should reckon. But content them

and release them handsomely.

( 33:49 )
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O Prophet! When ye

{ men) put away women,put

them away for their (legal}

periecd and reckon the period,

and keep yow duty to Allah,

your Lord. Expel them not

from their houses nor let them
go forth unless they commit
open immorality. Such are

the limits{imposed by) Allah,

and who so transgresseth Allah's

.\\\&*_—"f - limits, he verily wrongeth his

- soul. Thou knowest not: it
may be that Allah will after-
ward bring some new thing
to pass. [ 65:1)
W ” A - -
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"Then, when they have reached

their term, téke them back in
kindness or part from them in kind-
nesé»and call to witness two just men
among you, and keep you testimony
upright for Allah. Whoso believeth
in-Ailah and the Last Day is exhorted
to act thus. And whosoevexr” keepeth
his duty to Allah, Allah will appoint

a way out for him".

( 65:2 )
" —
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"And for such of yvour women
as despair of meﬁstruation, if ye
doubt, their period (cf waiting) shall
be three months, along with those
who have it not. And for those with
child, their period shall be till they
bring forth their burden. And who-

. soever keepeth his duty to Allah, He
maketh his course easy for him".

( 65:4 )

...P/103..
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100. We have very carefully gone through the
provisions gontained in section 7 of the Ordinance
and also minutely perused the Ayat-e-Qurani on the
subject.
101. ' In our view the purport of section 7 of
the Ordinance is regulatory only to give certainity
to an event of great importance for the spouses and
their families. Howéver, the over exuberance of
legislation in a new field has resulted into.the creeping
in of certain discrepancies and implied vieclaticn of
the Injunctions of Quran in two of its sub sections viz:
sub-sections (3} and (5}).
102. Talaq though a legally permissible mgde of
separation between spouses ?nd bringiﬁg to end the
relations between husband and wife is nevertheless an
act which has been looked down upon by Holy Prophet
(S.A.W); He has termed Talaq as ( Lbhxga;élif) i.e.
the most abhored amongst the permissible acts. This
Hadith of Nabi-e-Karim (S.A.W) gains significance when

K

read in conjunction with Ayat No.2 of Sura Talag which

has been reproduced above. It would be distinctly seen

co.WP/ICH. L
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that the emphasié of presence of witnesses in the matter

of Talaq by Holy Quran is for obvious reason that since

it diéassociates;two persons from each other who were
before that act the closest to each other and, therefore,
all obligations towards each one of them,should be brought
to end with éertainity through recorded measure:. The
principle underlying the provision of section 7 being the
intention to achieve the objective of Holy Quran viz: to
_avoid uncertainity and exploiuﬂjonas*reggrds one of the
most important- alements of an Islamic society which if not
recorded may entail immorality as also litigation no

valid objection can be raised to the spirit of section 7
of the Ordinance.

103. However, we are of the view that sub-section (3)
as presently framed does not conform to the requirements of

Injunctions of Quran. The period of Iddat can be clearly
derived from the Ayaat herein above guoted and these cater
for situations of all types that may arise in the event of
Talaqg. It may be pertinently cobserved that the matter of

'

Iddat is of great importance as’can be seen from Ayat No.l

of Sura-e-Talaq. There is emphasis laid that the period of

....P/10C5..
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Iddat should be computed specifically and accurately

and for each situation that may arise specifical period

has been prescribed. For example in the case of a marriage
which has not been conSummatéd ther; is no period of Iddat
as laid down by Ayat No.49 of Sura Al-Ahzabp. Similarly in
case of Talaq during the period of pregnancy the Iddat
stands terminated immediately on the delivery-of child
which may well be within one minute of the pronbuncemént

of Talag as mentioned in Ayat No.4 Surat Talag. Now keeping
this period of 90 days in such cases as well is clearly
violative not only of the Injunctions of Islam but is also
a matter of grave herdbhip to the divorcee. Islam is the
protector of rights of all human beings and is the. first
religion which has conferred all possible rights that

could be bhestowed upon a woman. Fixatioﬁ of period of 90 °
days of Iddat in all case including those referred to above
abridges the.rights of women as bestowed upon them by
Quran and therefore, does not mefit to be retained in the

present form.

- 104, 1t may also be of benefit to express our firm

view that the pericd of Iddat is to commence from {he

...P/106 ..
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date of pronouncement of Talag and not from the day

of delivery of notice to the Chairman as the Talaqg takes
effect from the d;te of pronouncement of Talaqg by the
husband. Now it may well be that the husband-may not give
notice of Talag as required bf sub-section (1) of section
7 with 111 intention for a long period and thus by virtue
of sub-section (3) keep the woman in suspended animation
and cause her torture by keeping: her bound although according
to the Quranic Injunctions she would étand releééed of the
bogd and under no obligation towards him. This will certainly
be a cruelty to the woman who by virtue of this provision
can be exposed to the Hazards of litigation by an
unscrupulous husband if she marries after the expiry of
Iddat as enjoined by Holy Quran but before the expirf of
period prescribed by sub-section (3) ibid. Such a situation
of uncertainity entailing peril to a party shcould not be
allowed to continue.

105. Adverting now to sub-section 15) of section 7

the same when viewed in the light of the above discussion

also appears Lo be an unwanted provision as it prescribes a

periocd which is not in consonance with the period of Iddat

«...P/107
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" referred to above.To our

mind there is no need to have sub-section (5) as a
separate provision because a comprehensive sub-section
{3) providing all periods of Iddat as may be enjoined
upon a Muslim woman when Talaqg is pronounced by her
husband should be succinctly provided in one and the
same sub—section;

106. In view of the foregoing discussion we would hold

that section 7 of the MuslﬁnFaﬂlYiﬁms(ﬁﬁimrme,1961 as a
whole cannot be declared as violative of Injunctions of

Islam. However, the provisions contained in sub-section (3)

and sub-gsection (5) of the said Section 7 cannot be maintained.

107. Rgsultantly we declare that sub-section (3) and
sub-section (5] of section 7 of Muslim Family Laws Ordinance,
1961 are repugnant to the Injunctioﬁs of Islam and it is
directed that the President of the Islamic Republic of

Pakistan shall take steps to amend the law so as to bring

the above provisions into conformity with the Injunctions

of Islam. The above provisions of sub section (3} and

1

sub-section (5) which have been held to be repugnant to
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the Injunctions of Islam shall cease to have effect on

31st day of March, 2000,

108, All the 37 petitions detailed in the opening

para hereof are disposed of in terms of the above Jjudgment.

109. In the end we also feel that thanks to and
appreciation of assistance of all those who appeared

to assist the Court be placed on record,.

{M. MAHBOOB AHMED
CUIEF JUSTICE
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